: Bepartment of Justice

FOR IMMEDIATE RELEASE AT
MONDAY, APRIL 4, 1977 202-739-2014
The Department of Justice announced today that it does
not intend to oppose under the antitrust laws the operation of
peer review committees by the International Chiropractors
Association.
Donald 1. Baker, Assistant Attorney General in

charge of the Antitrust Division, said the Department's

position was stated in a business review letter issued March 2, 1977

The letter indicated that the Antitrust Division
understands that the purpose of the committees is to act as
mediators in fee disputes between thirdiparty reimbursement
organizations and chiropractors.

The committees function in a purely advisory capacity,
the letter noted. Its recommendations are disclosed only to
the requesting party and are based on the facts of each particular
case.

The letter added that the Department of Justice could
change its decision if future evidence disclosed an intent to
control or increase fees charged.

Under the Department's business review procedure, én
applicant may submit a proposed course of action to the Antitrust
Division and receive a statement as to whether the Division will

challenge the course of action under the federal antitrust laws.

(MORE)



A file containing the business review request and

supplementary material, together with the Department's
response, is available in the Legal Procedure Unit of the

Antitrust Division, Room 3307, Department of Justice, Washington,

D. C. 20530.
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Washington, D.C. 20520

MAR 21877

Mr. J. Brian Niederhauser

Legal Department

International Chircopractor Association
777 Chamber of Commerce Building
Indianapolis, Indiana L6204

Dear Mr. Niederhauser:

Pursuant to the Department's Business Review Procedure
(28 CFR 50.6), a copy of which is enclosed, we have reviewed
your request for a statement of the Department's enforcement
intentions regarding the International Chiropractors Asso-
clation Peer Review Committees as set forth in your letter
with enclosures, of July 31, 1975, and supplemented by your
letters, with enclosures, dated February 24, 1976 and
September 22, 1976,

Based upon the documentary materials which you have
provided, it is our understanding that the purpose of the
Committees is to act as mediators in disputes between thirg
party reimbursement organizations ang chiropractic care
providers by attempting to settle disputes over the amount
of particular fees charged by providers. We further under-
stand that the Committees act in a purely advisory capacity,
that the recommendations are only disclosed to the requesting
party, and are based upon the unique facts of each particular
case,

In light of the character of the Committees! functions,
we have no present intention to bring suit under the
antitrust laws. However, should any evidence disclose an
intent to control or upwardly influence the range of fees
charged, or that the Committees' operations have a substan-
tial effect in this regard, we would not feel constrained
by this representation.



As outlined in the provisions of the enclosed reg-
ulation, your letters of July 31, 1975, and February 24,
1976, will be made available to the public on request within
30 days of this letter unless you request that any part of
the matter be withheld in accordance with Section 9 of the
regulation.

Sincerely yours,

/f \_\
NALD I. BAKER

Assistant Attorney General
Antitrust Division

DON977-04
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There n r of state and national peser review sl
zations, each of which is sponscred by a chiropractic association.
The International Chiropracto: Association (IC2) is one of two
national chiropractic profess! i organizations. [ts object, as
outlined in the ICA Conctitution, is as follows:

"The As 1 aim by research, publiciity,
compativa legiglation, lawful legal
protection, and in every legitimate and
ethical was the advancement of the Scoience
and Art of and the professzional weliare
of members the ena that every locality
shall have Chircopractic and the unbampered
richt F ootaining the gervices of
Chiror ionable standing and ability;
this recervation affirming the
belief the principle of allowing
the s i ! vices of practi-
tiona e2ver calling, or
schoo Jertake everything
that 1 é fipancially do to
defend this principle.”




t they might choose from amcng any of
review procedure vas insa'"a ed by the
. 1id communication among the patients,
*ﬂ%U:aﬁCG of hies, and ‘the proiession; Juanel, ;
the Committec act as resouvrce pool of profzssiconzi
ready to ansi Juestions presented Lo them as te the

Iy cuclﬁes for particular services in the 1c:aws

-

The organizational structure of the ICA Peer Review
Conmittee is ouﬁliled in the attached Exhibit+ "1",

e of the Peer Review Committee i

The 0s L
io so by all partiesz concerned, the ¥
as

If reguested to d

will act an arbitrator in resolving the
e mon method of initiation of the
& the subject chiropractor or by

ganization, i.e., an insurance

par Y

The most frecuently encountered fact situation is as
follows: A chiropractic chysician treats a patlent for a vertebpyral
hbju“(t Lon. The patient submits a claim to his health insurance,

(el

The health iW“UZdDLQ carrier considers the charge for the servicee
excessive, 4 any policies provide for pay“xnt or reimburseame
tne basis of "customary", "reasonable", or "usual®” charges.
the guestion is often whether particular charges meet this :
and is not whether the charges are "too high" or "too ‘om”. The
insurance company may contend that either the 1n dividual charges
(i.e., for an office visit) are higher than is cuﬂtuﬁarv" i A
area, or it may contend that there is a multiplicity of charges;
that is, the chiropractic physician Hﬁ% charved separate fees for
each individual method of treatment applied as well as for Lh
office visit, and that the total excceqs that custcomary in
area. It is not unusual to find instances where more than
ber of a family is treated and charged on each visit;
recognized chiropractic procedures require freguent
the ocutset of the chiropractic regimen. Therefore,
can escalate in a very short period of time.

The insurance claims agent is faced with
guently, he is unfamiliar with chiropractic methodolos
logy. If efforts to receive clarification from the ch



riav seek professional
rmination of whether the

in seeking review, the health insurance claims ¢
then forwards the claim and pertinent documentation ta the

ional chairman of the Peer Review Corm:%*ﬂe The Comm:ittee

irman appoints three Cemmitteemen to review the particulalr

rge, one of the Committeemen being a resident of the state ir
winich thﬂ ircatmant in guestion took piqce, The Peer Review Com-
Littee members are instructed not to review the claim in the 1ight
nf “heir own professional philosophy or practice or in the lichnt
of the philosophy of the International Chiropractors Association,
Lut rather to evaluate the claim in accordance with and under the
vitandards of the state law and practice of the profession in the

locality in which the treatment was rendered,

A relative value schedule, which mayv be found
7 of Exhibkit "1" is furnished to the Committee members.
dule does not set fees, but merely assists the Committece
essing the value of various chiropractic services rela

other. The reviewing member may utilize it or not, 1S
retion, (As the relative value schedule 1is not iﬁtagral o
seer review system, we would delete it in the event that its

is determinative as to the enforcement intentions of the De-
nent of Justice.)

The Committee then forwards its reply to t
any on form ICA-CRC-Form 1, a copy of which is fou

comp ¢ on page
& of the pamphlet furnished herewith as Exhibit "1". This action
cnds the involvement of the Peer Review Committee.

No f@liowMug of anvy sort is made by the ICA Peer Raview

@ommittaé, ndeed, whether or not the claimant-chiropractor is
W informed Lhat a review committse decision has been vanierm’
a matter within the discretion of the health insuran
Committee is not notified of the resolution of the
Committee's suggestion is in no way binding on any

surance company is free to ignore or accept it--to
ginal claim ount, the amount suggested by 7
2gual and customary, or nothing at all. Should the Lngur.:c:

IBPaRE b 4% £ PR - - % 1o =
pany pay less than the full amcunt reqguested, the claime:
practor is free to proceed agalnst the insuran

< e T JEN B - - - 3 -
regaire his patient to the ;T




tempt to insur
i ~iplinary
1 T omnitiee’s
many of the cagkvp‘ re whose claims are
ICx.

T act
are not members of th

In short, the International Chiropractors Associaticn
lﬂcps upon the service it provides as being similar to the adivice
offerad by an expert witness retained by an attorney orior to
litigation in order teo assist the attorney in preparation and
evaluation of his case. The expert has no interest in the out-
come of the case, and his opinion, while it may ke used as evi-
dence in subseguent llt%ﬁdu?cﬁ, has no binding effect on anvone.
The relevancy of the Comnittee's recommendation--that is, the
extent to which the Committee members represenit the cleai
peers--and the accuracy of the recommendation may |
matters of aispute between the patient, the chiropract
insurance company.

et

It is possible, of course, that the activities of ocur
Peer Review pOWﬂl“LP,, along with those of peer rzview commitiees
sponsored by other chiropractic organizations, ave an eventuosl
minor affect on tha prices consuners must pay for irooractic
services, However, we feel certain that the activity of the Com-
mittee does not constitute price-fixing ﬁﬁpr the Sherman Act. ‘“he
benefits stemming from the advisory activities of such committees

Q

are, of course, obvio:

Our confidence in the legal
withstanding, we deem it advisable to
Justice Department under the business
of FOTdbarD v, Vircinia State Bar, (U,
43 L. 4723, a ) statemants by
tice De“a ctment +ﬁ9t investigations woulﬁ
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tion without
trade, :

e. 9.,

"A purely advisory fee sche
n cha:




S

. 377 (1921); raple Flooring Assn. V.
Stdto%, 268 U.S. 563, 580 (1925); but
ted States v, National Assn. of Real
Leardg, 339 U.s. 485, 4 8 489, 495
. ... The price lnfajaﬁtlou disseminated
d t concern p“ﬁi standards, cf. Cement Manu-
factdrcr“ Protective Assn. v. United States,
268 U.8. 588 (1925), but rathey minimum fees to
be charged in future transactions, and those
mfnlmgﬂ rates were increased over time. The fee
schedule was enforced through the prospect of
professicnal discipline from the State Bar, and
the desire of attorneys to comply with announced
professional norms, 43 L.W. at 4726."

F‘

Vie reiterate that there is no disciplinary machinery
~ s

either available or potential which could be used to encourage
cceptance of the suggestions of a review committee in an indiv
ua 1

ess in all future incidents.

Since the holding of Cement Manufacturers Protective
Association v. United States was reaffirmed in Goldfarb, we
find the following language thereirom of particular interest:

"...in our view, the gathering and deSCQILQ*
tion of information which will enable sellers to
prevent the perpetration of fraud upon them, which
information they are free to act upon or not, as
they choose, cannot be held to be an unlawful re-—
straint upon commerce, even though, in the ordinaxy
course of bu;;ﬁosg, nost sellers would act on the

information and refuse to make deliveries for which
they were not legally boun,.

for the reasonsg stated, can we regard the
ing and reporting of information, through
operation of the defendants in this case,
eference to production, price of cememt in
closed specific- jOb contracts, and of trans-
on ce from chief points of productiocon in
» t &, as an unlawful restraint of

j 1 *hat the .

in price



Mr. Lewis Pernstein, Chicef
Special Litigation Section
July 2%, 1975
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The fiﬁal comx
congressional man
directing the f@rmati
tions by private onrof
that although only @

certain of the dqtliL st implica-
tivities of a peer review organiza~
» that effect would be to epcourage

etition.
ing factor is the effect of +the
d in 42 U.S.C. §1320c-1 et seq.,

standards review organiza-

It should ke

ofessional
associaticns,

m@ch$ﬁe or osteopathy are mentioned
) §

¥
specifically in the P. statute [See §1320c-1(h) (1) (A)], *the
Act applies tc health services "for which payment may be made
under the Social Secur £ (81320¢). Services of chiropractors
are covered under the i security Act. [See 42 U.S.C. §1395u
(r) and (s)] The Secr ry is thus mandated under §1323c-1(b) (1}
(B) and §132Cc-l(a) to establish at the earliecst practicable date
an agreenent with a G;allfied peer review organization in the
Chiropractic field.
Since the intrusion by the peer review committes in*o
the chir pract ic profession is not as extensive as tI t £ R
activities dircctad by the P.S.R.0. statute, and sinc e
review g@umlnubes do not have the broad enforcement
a P.S.R.0. under the Social Security Act, we do not
COﬁgregg could have intended such activities to be cor
monopeolistic,
We will, of course, gladly furnish any further informa-
tion necessarv in order that you make your determination. Please

feel free

to contact us at any time.

Very truly yours,

@/\h MO e I 50 e

. Brian Niederhauser

R
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